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Critical Due Dates: 
Probate, like nearly every other practice area, requires a monitoring of timelines 

and critical dates.  Some timelines begin with the opening of a probate case, and other 

deadlines are tracked based  upon  the  decedent’s  date  of  death.    To track these deadlines, 

each time a file is opened at my firm, a worksheet is created that lists all critical dates 

associated with that particular probate file.  Some deadlines are imposed upon the 

fiduciary by the probate court; while other deadlines are imposed upon the fiduciary by 

the  Internal  Revenue  Service  (“IRS”).  Most tax deadlines are tracked by beginning with 

the  decedent’s  date  of  death.  In my written material, I have made every effort to provide 

citation to legal sources for your assistance and guidance. 

 The table below provides a summary of critical dates that must be considered for 

every probate administration.  While not every deadline is expressly tax related, each 

deadline is relevant to tax issues: 

Requirement Deadline 

Time Permitted to Close Estate 12 months with extensions provided in 
court’s discretion. 

Publish Notice to Creditors in Newspaper Within 15 days of date Notice is signed by 
court 

Bar Date for Creditors 3-4 months after probate case is opened 

Complete Probate Inventory 6 months after Personal Representative is 
appointed 

Complete Estate Account No precise statutory deadline, but it 
generally must be completed before the 
estate can be closed and the final fiduciary 



income tax return is filed 
File Final Individual Income Tax Return 
for Decedent (IRS Form 1040) 

Due by April 15th of the year following 
decedent’s  date  of  death 

File First Fiduciary Income Tax Return 
(IRS Form 1041) 

Depending upon whether a calendar year or 
fiscal year is selected, the deadline will be 
3.5 months after the closing month of the 
tax year. 

File Federal Estate Tax Return Due   nine  months   from   decedent’s   date   of  
death 

 

Time Permitted to Close Estate 

The first deadline to consider is how long a probate court case may remain open. 

“All estates are to be completed as soon as reasonably possible and without unnecessary 

delay.”1  The Wisconsin Chief Judges have set twelve (12) months as the benchmark for 

disposing of probate cases. Consequently, probate cases are to be disposed of within 

twelve (12) months of filing the case initiation documents.  Shortly after a probate case is 

opened, the court will mail a Notice of Administration Deadlines to the Personal 

Representative and attorney of record.2  Until a few years ago, courts commonly 

permitted personal representatives 18 months to close an estate, which is still part of 

Wisconsin’s Statutory framework.3  Although in Wisconsin either formal probate or 

informal probate may be used, it has been my experience that nearly every attorney 

chooses to use informal probate, unless he or she is forced into formal probate due to 

some factual requirement or demand by a beneficiary.  Deadlines for formal and informal 

probate are similarly enforced by the court. 

Section 863.35 of the Wisconsin Statutes provides the following: 

If under formal administration final judgment is not entered in an estate 
within 18 months after filing of the petition for administration and the 
estate is not open pursuant to an order extending time, the judge shall 
order the attorney and the personal representative for the estate to show 
cause why final judgment has not been entered and shall proceed under s. 
857.09. 
 

                                                           
1 WIS. STAT. § 863.33. 
2 A sample Notice of Estate Administration Deadlines is attached to this material. 
3 See WIS. STAT. § 863.35. 



If under informal administration under ch. 865 the estate has not been 
closed by sworn affidavit within 18 months after filing of the petition for 
administration and the estate is not open pursuant to an order extending 
time, the probate registrar shall order the personal representative for the 
estate to show cause why the estate has not been closed. If cause is not 
shown the probate registrar shall appoint a new personal representative 
acceptable to all interested parties other than creditors of the deceased who 
shall proceed under ch. 865. 

 
It is common to need more than twelve (12) months or even eighteen (18) months to 

close a probate estate.4  Delays are caused by a variety of factors, with tax issues being a 

primary factor.  Anytime you are approaching the twelve (12) or eighteen (18) month 

deadline imposed by the Register in Probate, you should file a Petition for Extension of 

Time and accompanying Order for Extension of Time.5 6  The courts generally 

understand that complexities and issues arise related to closure of estates.  To keep your 

Register in Probate office happy with your performance as an attorney, you should strive 

to file Petitions for Extension prior to receiving an Order to Show Cause.  The Petition 

for Extension should recite the reason you need extra time to close the estate (e.g., You 

may   use   the   following   language:      “Additional time is needed to file federal estate tax 

return (IRS Form 706) for decedent.  An extension of time was filed with the IRS related 

to Form 706.  The current deadline for the return is fifteen (15) months  from  decedent’s  

date of death, or September 23, 2012.).  Ultimately, if a Petition for Extension of Time is 

not filed with the court, the Register in Probate will set a court hearing and issue an Order 

to Show Cause related to why the estate has not been closed.7  The Order to Show Cause 

will be mailed to the Personal Representative and the attorney of record.  Some courts 

will also send the Order to Show Cause to all interested persons of an estate.  Regardless 

of whether you have the best reason in the world for delay, clients do not appreciate 

receiving an Order to Show Cause. 
                                                           
4 In my practice, the longest open probate case I have administered lasted seven years. 
5 Nearly all commonly used probate forms are available on the internet at 
http://www.wicourts.gov/forms1/circuit/index.htm.  All commonly used probate forms referred to in this 
written material are attached as Exhibits.  Each probate form is referred to by a reference number that 
begins  with  “PR”. 
6 See Forms PR-1833 and PR-1834. 
7 WIS. STAT. § 863.35. 



Publish Notice to Creditors 

 It is crucial that all creditors are properly notified, especially because tax returns 

need to be properly completed, including taking a deduction for every deductible expense 

and creditor payment.  When a formal or informal probate case is opened in Wisconsin, a 

Notice to Creditors must be published in the local newspaper.8  The first insertion of the 

notice in the newspaper must be made within fifteen (15) days of the date the Notice to 

Creditors is signed by the court.9  If you miss this deadline, you will need to file an 

Amended Notice to Creditors, Notice Setting Time to Hear Application and Deadline for 

Filing Claims, or Order Setting Time to Hear Petition for Administration and Deadline 

for Filing Claims with the court and then publish the amended notice.10 

Bar Date for Creditors 

 If properly notified, Creditors must file a claim against a probate estate within a 

certain period of time.  Section 859.01 of the Wisconsin Statute provides the following: 

When an application for administration is filed, the court, or the probate 
registrar under informal administration proceedings, shall by order set a 
date as the  deadline   for   filing   a   claim   against   the  decedent’s   estate.  The 
date shall be not less than 3 nor more than 4 months from the date of the 
order. If a claim is not filed by the deadline, the consequences provided in 
s. 859.02 apply. 

 
Nearly every probate court in Wisconsin will impose the three month deadline for 

creditor claims.  If you know that a decedent has outstanding tax liabilities to the 

Wisconsin Department of Revenue (“WDOR”)  or IRS, you should send a copy of the 

Notice to Creditors to the respective tax agency; however, the normal deadline that 

applies to nearly every creditor does not apply to a claim for taxes.  Section 859.02(2) of 

the Wisconsin Statutes provides as follows: 

(2) A  claim  against   a  decedent’s   estate   that   is   not   filed  on  or  before   the  
date set under s. 859.01 is not barred if: 

                                                           
8 WWIISS..  SSTTAATT..  §§  885599..0077((11))..  
9 Id. 
10 Which type of notice must be published is determined by your facts.  If you are in formal probate, you 
will always publish the Order Setting Time to Hear Petition for Administration and Deadline for Filing 
Claims (PR-1903).   



(a) It is a claim based on tort, on a marital property agreement that is 
subject to the time limitations under s. 766.58 (13) (b) or (c), on 
Wisconsin income, franchise, sales, withholding, gift or death taxes, or 
on unemployment insurance contributions due or benefits overpaid; a 
claim for funeral or administrative expenses; a claim of this state under s. 
46.27 (7g), 49.496 or 49.682 or rules promulgated under s. 46.286 (7); or 
a claim of the United States . . . .11 

 
The deadline imposed upon creditors does not apply to tax liabilities that the decedent 

owes to the WDOR or IRS.  Query:  What if the decedent owes taxes to a state other than 

Wisconsin?  It would seem very plausible that the deadline for creditors would apply to 

every state other than Wisconsin.  If your decedent owes taxes to another state, it is 

critical that you send a copy of the Notice to Creditors to the applicable state’s 

department of revenue with   appropriate   references   to   the   decedent’s   social   security  

number and tax notices that may have been received by the decedent prior to his or her 

death.  If the other state does not file a timely claim, you should be able to argue that the 

other  state’s  claim  is  barred, assuming you have properly complied with the requirements 

of section 859.02(2)(b) of the Wisconsin Statutes.12  If the state files a late claim, then 

you would need to file an appropriate objection with the court.  Filing of objections to 

claims filed by creditors is beyond the scope of this outline, but filing of objections 

related to claims filed is routinely done in probate proceedings. 

 Be careful not to make any distributions of estate assets or income to beneficiaries 

prior to the bar date for creditors and addressing all outstanding tax issues of the 

decedent.  If the personal representative has already distributed assets, the personal 

representative can be held personally liable for income or estate tax due from the 

decedent  or  the  decedent’s  estate.13 

                                                           
11 WIS. STAT. § 859.02(2) (emphasis added). 
12 If the Personal Representative knows of an outstanding tax liability to another state, section 
859.02(2)(b)(2) mandates that the Personal Representative provide notice to the other state at least thirty 
(30)  days prior to the deadline established by section 859.01 of the Wisconsin Statutes. 
13 Pursuant to I.R.C. § 6901(a) and 31 U.S.C. § 3713(b),  an  executor  is  personally  liable  for  a  decedent’s 
unpaid income and gift taxes if the executor: (1) knew the debt existed, and (2) distributed the estate 
without first paying the taxes.  If the executor does distribute estate assets in excess of the federal tax debt, 
the executor is only liable to the extent of the improper distribution.  For application of these code sections, 
see United States v. Bartlett, 186 F. Supp. 2d 876, 885 (C.D. Ill. 2002) (setting forth a five-part test); Allen 



Complete Probate Inventory 

 The preparation and filing of the probate inventory has been mentioned by other 

speakers.  The probate inventory is very relevant to future tax filings that must be 

prepared by the Personal Representative.  The probate inventory sets forth date of death 

values that apply to all assets subject to probate administration.  The fair market value of 

each   asset   as   of   the   decedent’s   date   of   death   establishes   your   new   tax   basis   for   each  

asset.14  When the fiduciary income tax returns are prepared for the estate, the inventory 

values will be used for capital gain or loss reporting purposes.  An adjustment to basis 

(often referred to as a step-up in basis) is granted to all property owned by a decedent 

regardless of whether a federal estate tax return is filed for the decedent. 

 With tax return filings on the horizon, real estate, which was owned by the 

decedent,  should  be  given  special  attention  when  completing  the  inventory.    “[t]he  value  

of   property   as   of   the   date   of   the   decedent’s   death  as appraised for the purpose of the 

Federal estate  tax  .  .  .  shall  be  deemed  to  be  its  fair  market  value.”15  Each parcel of real 

estate should be appraised.  You will need to ask the appraiser to provide you with a date 

of death appraisal, which will always be a retroactive look at value.  Without an 

appraisal, you would essentially be estimating fair market value.  The only time I do not 

obtain an appraisal for real estate owned by a decedent is when the real estate sells 

shortly  after  the  decedent’s  date  of  death.    In  this  situation,  the  selling  price between the 

willing seller and willing buyer provides ample evidence of fair market value.  It is this 

selling price that should be listed on the probate inventory, not the net proceeds from the 

sale, but the selling price.16  Real property should not be valued at the assessed value as 

indicated on a property tax bill “unless  that  value  represents   the  fair  market  value  as  of  

                                                                                                                                                                             
v. Commissioner, 78 T.C.M. (CCH) 828 (1999) (suggesting a three-pronged inquiry).  See also I.R.C. § 
2002 related to estate tax liability.  (“The  tax  imposed  by  this  chapter  shall  be  paid  by  the  executor.”)  Great 
caution must be used by the personal representative if there are known tax liabilities. 
14 I.R.C. § 1014. 
15 TREAS. REG. § 1.1014-3(a) (1957) (emphasis added). 
16 “The  fair  market  value  is  the  price  at  which  the property would change hands between a willing buyer 
and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable 
knowledge  of  relevant  facts.”    TREAS. REG. § 20.2031-1(b) (as amended in 1965).  



the  applicable  valuation  date.”17  It is unusual in Wisconsin for a property tax assessed 

value to be at or near actual fair market value for the property.  Certainly, this would not 

even be close when considering the valuation of farmland that is assessed at a reduced 

value for agricultural purposes.  A certified appraisal provides your best evidence for 

establishing inventory value and basis under I.R.C. § 1014. 

 In addition to real estate, all other property subject to administration must be 

properly valued and listed on the inventory.  Ultimately, a copy of the inventory must be 

attached to the fiduciary income tax return or Schedule CC that is filed with the 

Wisconsin Department of Revenue.18  It is critical that your inventory figures match the 

figures used for reporting capital gain or loss on the fiduciary income tax returns. 

 The probate inventory must be completed before you complete the first fiduciary 

income  tax  return  for  the  decedent’s  estate.    With a completed inventory, it will be much 

easier to properly report sales of capital assets on the fiduciary income tax returns.  If you 

need more than six months to file the inventory, then you must file a Petition for 

Extension of Time with the court.19 

Complete Estate Account 

 In   a   formal   probate   proceeding,   “every personal representative shall file in the 

court  a  verified  account  of  the  personal  representative’s  administration”.20  Unlike formal 

probate, if the estate is being administered as an informal proceeding, then an Estate 

Account need not be filed with the court; however, the Personal Representative is still 

obligated to provide a full written accounting to all distributees.21  The personal 

representative must swear to the fact of this accounting when signing the Personal 

Representative’s  Statement   to  Close  Estate.22  It is my practice to always complete and 

file an Estate Account when my firm represents a personal representative.  By filing the 

Estate Account with the court, the personal representative is making a permanent record 
                                                           
17 Id. 
18 See Wisconsin Form 2 Instructions, p. 15.  A copy of the instructions is attached.  The instructions are 
available at http://www.revenue.wi.gov/forms/2011/11i-022.pdf. 
19 See Forms PR-1833 and PR-1834. 
20 WIS. STAT. § 862.01. 
21 WIS. STAT. § 865.16(1)(c). 
22 See Form PR-1816. 



of the accounting.  Form PR-1814 is used for accounting purposes.  My firm has created 

a Microsoft Excel based file that   automatically   tallies   and   feeds   each   schedule’s  

information onto the coversheet for the Estate Account. 

 In addition to supplying the beneficiaries of the estate with an accounting of the 

estate’s   administration,   the   Estate   Account   is   also   very   useful   when   completing   the  

fiduciary income tax returns.  The Estate Account is the perfect resource to obtain the 

necessary financial information for use in completion of the fiduciary income tax returns.  

Also, the instructions from the WDOR generally require that a copy of the accounting be 

attached  to  the  final  fiduciary  income  tax  return  filed  for  the  decedent’s  estate.23 

File Final Individual Income Tax Return for Decedent 

 When a person dies, he or she is generally required to file a final income tax 

return with the IRS and WDOR.  The due date for this return is April 15th of the year 

following the year of death (subject to modification for the 15th falling on a weekend or 

federal holiday).  If necessary, the personal representative may apply for an automatic six 

month extension for these returns, which would extend the deadline to October 15th.  This 

return reports all income earned by decedent from January 1 of the year of death through 

the date of death. 

File First Fiduciary Income Tax Return 

 The Personal Representative is generally required to file fiduciary income tax 

returns   to   report   all   income   earned   by   the   decedent’s   estate   from   the   date   of   death  

through the closing of the estate or the date all assets are distributed from the estate to 

beneficiaries.24  A fiduciary income tax return must be filed if the estate has gross income 

of $600.00 or more for the applicable tax year.25  In fiduciary accounting, we are only 

concerned  with  income  earned  after  the  decedent’s  date  of  death.  The due date for this 

return is dependent upon whether a calendar year or fiscal year is selected for the estate.  
                                                           
23 Wisconsin Form 2 Instructions, p. 2.     The   instructions   read   as   follows:      “Enclose a copy of the final 
account or a letter advising that a final account is not required by the probate court with the final fiduciary 
return.” 
24 I.R.C. §§ 641-692 contains the principal rules related to taxation of estates.  For Wisconsin fiduciary 
income tax reporting requirements, see WIS. STAT. § 71.13(1), et seq. 
25 I.R.C. § 6012(a)(3).  A tax return must also be filed if any beneficiary of the estate is a nonresident alien, 
regardless of the amount of income earned by the estate.  I.R.C. § 6012(a)(5).   



The tax year is selected when application is made for a federal employer identification 

number   (“FEIN”)  with   the   IRS.      The   FEIN   is   also   commonly   referred   to   as   a   tax   ID  

number, because most estates do not have employees. 

 The deadline for the return is most easily explained by using an example.  If a 

person dies on May 10, 2012, the personal representative may choose, when obtaining the 

FEIN, a tax year that begins on May 10, 2012 and ends on December 31, 2012.  This is 

known as a calendar year.  Subsequent tax years for the estate would run from January 1st 

through December 31st.  In the alternative, the personal representative may elect to use a 

fiscal year, which means that the first tax year would run from May 10, 2012 through 

April 30, 2013.  Subsequent fiscal tax years for the estate would run from May 1st 

through April 30th. 

 If a calendar year is selected, the tax returns will always be due by April 15th of 

the following year.  If a fiscal year is selected, the tax returns will be due on the 15th day 

of the fourth month following the last day of the closing month.  In our example, above, 

if the tax year ends in April, then the fiduciary income tax returns would be due on 

August 15, 2013.  While logic seems to imply use of a calendar year, it is actually more 

logical to use fiscal year accounting for estates.  For instance, if a person dies on October 

15, 2012, the personal representative will need to file the first fiduciary income tax 

returns by April 15, 2013.  This deadline will approach quickly.  A short calendar year 

will also almost always cause the personal representative to need to file two years of 

fiduciary income tax returns, because the estate will not be closed in this short period of 

time. 

 In my practice, I always choose a fiscal year for fiduciary accounting, unless my 

decedent died in January, which simply defaults to a calendar year.  The fiscal year 

accounting will provide you more time before fiduciary income tax returns are due, and 

the twelve (12) month tax year will likely help reduce the number of fiduciary income tax 

returns that must be filed for most estates.  In many cases, only one tax return will be 

required, because all assets of the estate will be distributed to beneficiaries within one 



year.  If you select a calendar year, you will often be required to file two sets of fiduciary 

income tax returns.26 27 

File Federal Estate Tax Return 

 For decedents dying in 2012 with gross estates28 that exceed $5.12 million, the 

personal representative is charged with filing a federal estate tax return “within  9  months  

after the  decedent’s  date  of  death”.29  The federal estate tax return is completed by filing 

IRS Form 706 with the IRS office in Cincinnati, Ohio.  An automatic six month 

extension of time may be obtained to file the federal estate tax return by filing IRS Form 

4768 with the IRS.  Form 4768 must be mailed before the nine month deadline imposed 

by I.R.C. § 6075(a). 

Wisconsin does not currently have an estate tax; however, if you are handling an 

estate for a person who died prior to December 31, 2007, then a Wisconsin estate tax 

return  will  be  required  if  the  decedent’s  estate  exceeded  $675,000.00.    Of  course,  at  this  

point, the estate tax return would be extremely late and subject to late filing penalties and 

interest. 

  

                                                           
26 See Karen S. Cohen, The 10 Most Powerful Postmortem Planning Pointers for Trusts and Estates, J. OF 
ACCT. (May 2012) (advocating selection of a fiscal year for estate accounting). 
27 For additional information related to tax year selection, see IRS Publication 538 and the instructions for 
IRS Form SS-4.  It should be pointed out that a trust must always use a calendar year for tax reporting 
purposes.  I.R.C. § 644(a).  However, a trustee and personal representative may elect to treat all income 
earned by the trust as part of the estate for tax reporting purposes.  See I.R.C. § 645.  This election is made 
on  the  first  return  filed  “for  the  first  taxable  year  of  the  estate  (determined  with  regard  to  extensions)  and,  
once  made,  shall  be  irrevocable”.  I.R.C. § 645(c). 
28 “Gross  Estate”  is  defined  by  I.R.C.  §  2031  and  is  not  synonymous  with  the  assets  listed  on  the  probate  
inventory. 
29 I.R.C. § 6075(a). 



Obtaining a Tax Identification Number 

 When  a  person  dies,  the  personal  representative  may  no  longer  use  the  decedent’s  

social security number for tax reporting purposes.  Shortly after the personal 

representative is appointed by the court, the personal representative should obtain a 

federal employer   identification   number   (“FEIN”)   from   the   IRS.      As   noted   above,   this  

number is often referred to as a federal tax ID number.  There are several ways to obtain 

an FEIN for an estate. 

Historically, the FEIN was obtained by mailing or faxing a completed IRS Form 

SS-4 to the IRS, and these older methods may still be used.  Currently, the simplest 

means of obtaining a FEIN is on the IRS website at www.irs.gov.  There is currently a 

link  on  the   IRS  home  page   labeled  as  “Apply  for  an  EIN  Online”.     By  clicking  on   this  

link, you are directed to an online application.  The application process applies to any 

FEIN that is being obtained from the IRS.  For example, you would use this same 

application process to obtain a FEIN for a new corporation or trust.  While using this 

online application, you may not use any punctuation other than a hyphen while entering 

your information. 

 On  the  application,  you  select  “Estate”  as  your  desired  legal  structure.    You  will  

need  the  decedent’s  address  and  social  security  number,  and  the  personal  representative’s  

address to complete the online application.  Federal law requires that this application be 

completed by the personal representative.  Another person may complete the online 

application if he or she possessed an authorization and completed IRS Form SS-4.30  

Once the application is completed, the FEIN will be provided at that time.  Also, the IRS 

website will ask whether you want to have a letter confirming the number sent to the 

personal representative.  In the alternative, you may simply print off the letter from the 

IRS website.  My firm always prints off the letter for our file.  The letter is a PDF that 

should   be   maintained   in   the   estate’s   file.31  The FEIN is a nine digit number that is 

divided by a hyphen following the first two numbers. 

                                                           
30 A blank IRS Form SS-4 is attached.  Instructions for Form SS-4 are available at www.irs.gov.  
31 A sample letter is attached. 



 Once the FEIN is obtained, it should be used by the personal representative for all 

tax reportable activity.  For example, if there are bank accounts or investment accounts in 

the   decedent’s   name,   the  FEIN should be provided to the bank or financial institution.  

The bank or financial institution should be instructed to report all income earned from the 

decedent’s   date   of   death   forward   to   the   new   FEIN.      The   bank   or   financial   institution  

should discontinue   using   the   decedent’s   social   security   number.      All   IRS   Forms   1099  

should be issued under this new FEIN.  Taking this action will cause the bank or financial 

institution to issue two Forms 1099 for the tax year.  One Form 1099 will report activity 

prior to the  decedent’s  date  of  death,  and  the  other  Form  1099  will  report  activity  from  

the date of death through the end of the year or the date the account is closed. 

 The FEIN is also used for any real estate conveyance that is made related to real 

property owned   in   the   decedent’s   name.      The   FEIN   should   be   provided   to   any   title  

company or bank handling a sale of property owned by the estate.  You want to make 

certain that the IRS Form 1099-S that is issued by the title company or bank report the 

real estate transaction under the appropriate tax ID number. 

Filing IRS Form 56 

 The Personal Representative must file Form 56 with the IRS.32  This filing should 

be made shortly after the personal representative is appointed by the court.  Form 56 

provides   notice   to   the   IRS   regarding   the   personal   representative’s   fiduciary   position   in  

relation to the decedent.  Form 56 is mailed to “the Internal Revenue Service Center 

where the return of the person for whom the fiduciary is acting is required to be filed.”33  

Form 56 will cause any notice issued by the IRS to the decedent to be mailed to the 

personal representative.  This is important when dealing with outstanding tax 

delinquencies or issues with the IRS. 

  

                                                           
32 A blank IRS Form 56 is attached.  See also I.R.C. § 6903. 
33 TREAS. REG. § 301.6903-1(b)(2). 



Filing Fiduciary Income Tax Returns 

 As noted above, the personal representative is required to file an income tax 

return   for   the   decedent’s   estate   to   report   income   earned   by   the   estate following the 

decedent’s   date   of   death, if the total income for the estate’s   tax year exceeds $600.00.  

The federal fiduciary income tax return is completed by preparing and filing IRS Form 

1041 with the applicable Internal Revenue Service Center.34  The Wisconsin fiduciary 

income tax return is completed by preparing and filing Wisconsin Form 2 with the 

Wisconsin Department of Revenue.35  The information from Form 1041 flows to the 

Wisconsin Form 2.  You cannot complete a Wisconsin Form 2, without first having 

completed the IRS Form 1041.  To comprehensively cover fiduciary income tax return 

preparation would require a multi-day seminar.  This material is meant to provide a 

baseline understanding.  If you prepare, or intend to prepare, fiduciary income tax 

returns, you must keep abreast of tax law and form changes and gain a complete 

understanding of I.R.C. §§ 641-692.36 

 Often law firms handle the preparation and filing of the fiduciary income tax 

returns for personal representatives.  Sometimes, the law firm or personal representative 

will   engage   a   certified   public   accountant   (“CPA”)   to   prepare   the   returns.      I   have   been  

preparing fiduciary income tax returns for fifteen (15) years.  I have found that the 

attorney knows the facts of the probate file much better than the CPA, unless the CPA is 

very involved with the estate administration.  If a CPA or other accountant is retained to 

prepare the returns, then the personal representative and attorney must be certain to 

provide all necessary personal and financial information related to the estate to the 

accountant.  Many firms use professional tax software to prepare these returns.  When I 

began practicing, I prepared the returns by hand, which was a time consuming adventure.  

The use of modern Windows based tax preparation software quickens the process 
                                                           
34 A blank IRS Form 1041 is attached.  The Form 1041 will also have additional schedules attached as 
required by the particular factual circumstances of each estate. 
35 A blank Wisconsin Form 2 is attached.  The Wisconsin form will also have additional schedules 
attached. 
36 These Internal Revenue Code sections were added as part of the 1954 Internal Revenue Code.  The 
primary sections of code have remained basically untouched since 1954.  The sections referred to are 
contained in Subchapter J of the Internal Revenue Code. 



exponentially.  Common tax software companies are Lacerte, CCH, Drake, and ATX.  

My  firm  uses  Lacerte,  which  is  Intuit’s  professional  tax preparation software. 

 Fiduciary   accounting   is   based  upon  an  “either/or”  model.     Basically,   all   income  

earned by the estate will either be taxed to the personal representative with the tax paid as 

part of the Form 1041, or the tax will be paid by the beneficiary or beneficiaries of the 

estate.  Like other taxpaying entities, an estate is designed to take advantage of flow-

through accounting.  The core of fiduciary accounting is distributable net income.37  This 

is the income that flows out from the estate to the beneficiaries on a Schedule K-1.38  The 

beneficiaries then   report   this   income  on  each  beneficiary’s   respective  Form  1040.     The  

Schedule K-1 must be understood to properly prepare fiduciary income tax returns.  The 

Schedule K-1 acts like a comprehensive Form 1099.  The Schedule K-1 can farm out 

income and/or deductions or losses to beneficiaries. 

To begin preparation of the fiduciary returns requires a grasp of all financial 

activity   that   has   occurred   since   the   decedent’s   date   of   death.  The best sources of 

financial information for a probate estate are the probate inventory and Estate Account.  

As noted above, the probate inventory amounts create new basis under I.R.C. § 1014.  

The  Estate  Account  sets  forth  all  activity  that  has  occurred  since  the  decedent’s  date  of  

death.  The schedules on the left side of the Estate Account represent income or loss, and 

the schedules on the right side represent distributions or expenses.  While every probate 

expense is not deductible on Form 1041, the Estate Account contains all expenditures that 

may be deducted on Form 1041. 

As a general rule, all interest, dividends, rents, annuity income, retirement 

income, and the like are reported as income on Form 1041.  All administrative expenses, 

including  fiduciary  fees,  attorney’s  fees, and probate court fees are deductible.  Examples 

of other deductible expense are real estate taxes, publication costs, appraisal fees, 

recording fees, and interest paid on loan obligations of the estate.  As can be seen by line 

15(b) of Form 1041, some expenses are subject to a 2% floor before the deduction is 

permitted.  The instructions to IRS Form 1041 and Wisconsin Form 2 are very useful 
                                                           
37 See I.R.C. § 643 for definition of distributable net income. 
38 A blank Schedule K-1 is attached. 



resources related to the proper completion of the fiduciary income tax returns.  Some 

deductions that may be taken on Form 1041 may not be taken on Wisconsin Form 2 (e.g., 

a deduction for real estate taxes). 

Common deductions that may be taken on Form 1041 are provided by I.R.C. § 

212.  These are expenses that are incurred in the production of income for the estate.  

These deductions are not classified like deductions that would normally be permitted to a 

trade or business under I.R.C. § 162.  An estate is not a trade or business.  The estate may 

own a trade or business, but the estate is not a trade or business.  Consequently, when an 

estate has expenses that exceed income in any year creating   a   “Net   Operating   Loss”, 

other than in the final year, which will be discussed below, the deductions are lost and do 

not carry forward to a subsequent tax year. 

If the personal representative is required to file a federal estate tax return, the 

personal representative must decide whether to take deductions on Form 706 or on Form 

1041.    For  example,  the  personal  representative  may  not  take  a  deduction  for  attorney’s  

fees on Form 706 and also deduct   the   attorney’s   fees   on   Form   1041.39  Now that 

Wisconsin has eliminated its estate tax, a personal representative must also remember 

that even if deductions are taken on Form 706 for federal estate tax purposes, the personal 

representative may not take a deduction on Wisconsin Form 2 for the same deductions, 

even though no Wisconsin estate tax return was filed.  It is typically advantageous to take 

deductions on Form706, because the estate is currently subject to estate tax at a 35% rate.  

If you are preparing fiduciary income tax returns, with a deduction applicable to taxable 

income and tax-exempt income, then the deduction must be allocated between taxable 

income and tax-exempt income.40  This allocation will result in a percentage of the 

deduction being allocated to tax-exempt income, meaning that part of the deduction may 

not be recognized on Form 1041. 

Estates are permitted a personal exemption of $600.00.41  This amount is inserted 

on line 20 of Form 1041.  This deduction is only useful in a tax year which is not the final 

                                                           
39 I.R.C. § 642(g). 
40 TREAS. REG. § 1.652(b)-3. 
41 I.R.C. § 642(b)(1). 



year.  In the final tax year for the estate, which is also often the initial year, all 

distributable net income, excess deductions on termination and capital gain or loss are 

farmed out to beneficiaries on Schedule K-1.  Distributable net income may not be 

reduced by the personal exemption.42 

When the first Form 1041 is filed for an estate, the preparer must indicate that the 

return is the initial tax return by checking the appropriate box on page one of Form 1041.  

Quite commonly, the initial return will also be the final return.  If the initial return is also 

the final return, then the preparer must also check the box for final return on page one of 

Form 1041.  If the return is a return other than the final return, and the estate has taxable 

income that is greater than available deductions, a decision must be made. 

If the estate was required to distribute income during the tax year or if the estate 

paid, credited, or was required to distribute any other amounts to beneficiaries during the 

tax year, then Schedule B on the second page of Form 1041 must be completed.  

Schedule B determines distributable net income and correspondingly the income 

distribution deduction.  If income or amounts were distributed to one or more 

beneficiaries, then a Schedule K-1 will need to be included for each applicable 

beneficiary.  The Schedule K-1 will reflect the amount of income that was distributed to 

the beneficiary.  The beneficiary must include the income on his or her individual income 

tax  return  for  the  year  in  which  the  estate’s  tax  year  ended. 

If no income or amounts were paid to beneficiaries, then no deduction is taken on 

line 18 of Form 1041.  In this situation, any net income will be taxable to the estate, and 

the personal representative must pay the tax due from estate assets.  If   the   estate’s  

deductions exceed the income earned by the estate, then no tax will be due.  Any capital 

loss may carry forward to the next tax year, but any loss associated with ordinary income 

is lost and does not carry forward. 

  

                                                           
42 I.R.C § 642(a)(2).  This rule exists because the IRS would be permitting two personal exemptions in this 
situation.    One  exemption  for  the  estate  and  a  personal  exemption  on  the  beneficiary’s  Form  1040. 



The table below represents the applicable tax rates that apply to estates and trusts for tax 

year 2012: 

If Taxable Income is: The Tax is: 
Not over $2,400 15% of the taxable income 

Over $2,400 but not over $5,600 $360 plus 25% of the excess over $2,400 

Over $5,600 but not over $8,500 $1,160 plus 28% of the excess over $5,600 

Over $8,500 but not over $11,650 $1,972 plus 33% of the excess over $8,500 

Over $11,650 $3,011.50 plus 35% of the excess over $11,65043 
 

Smaller estates will typically not be subject to income tax at the estate level; however, 

larger estates will commonly experience net income during a non-final year of 

administration unless income is systematically distributed to beneficiaries. 

 The final tax year is very different from other years.  In the final year, all income, 

capital gain or loss, and any excess deductions on termination are typically passed 

through to the beneficiaries of the estate.  If the  estate’s  income is significant, this pass-

through mechanism is highly beneficial considering the marginal rates that apply to 

estates as seen above.  Each beneficiary of the estate must receive a Schedule K-1 that 

indicates what portion of income and/or deductions the beneficiary must report on his or 

her Form 1040.  It  is  the  personal  representative’s  duty  to  provide  each  beneficiary  with  

the necessary Schedule K-1.  Wisconsin also has a version of a Schedule K-1 that must 

be provided to beneficiaries.44 

 Even if the estate has less than $600.00 of income, it may be advantageous to file 

a final Form 1041.  If on the termination of an estate, the estate has unused deductions or 

capital  losses,  those  deductions  and  capital  losses  may  be  passed  through  to  the  estate’s  

beneficiaries.45  These amounts are reflected on each  beneficiary’s  Schedule  K-1.  In my 

practice, I have repeatedly passed through losses to beneficiaries.  For example, if the 

estate sells real estate, the estate almost always recognizes a capital loss.  A final Form 

1041 can be completed, which passes this  capital  loss  out  to  the  estate’s  beneficiary.    If  

the loss is significant, the loss will save each beneficiary tax on his or her Form 1040. 
                                                           
43 Rev. Proc. 2011-52, 2011-45 I.R.B. 704. 
44 Wisconsin’s  form  is  referred  to  as  Schedule  2K-1.  A blank copy is attached. 
45 I.R.C § 642(h). 



 The final tax year is also important in relation to the probate court proceeding.  In 

Wisconsin, before a probate case may be closed, the personal representative must obtain 

a Closing Certificate for Fiduciaries from the Wisconsin Department of Revenue and file 

that certificate with the Register in Probate.46  The Closing Certificate for Fiduciaries is 

obtained by filing Wisconsin Schedule CC with the Wisconsin Department of Revenue.  

Schedule CC may be filed in the same envelope as Wisconsin Form 2 or separately.47  In 

addition, Schedule CC may be completed and e-filed on the WDOR website at 

https://ww2.revenue.wi.gov/Internet/wi_efile/2011/ScheduleCC-2011.pdf. 

  

                                                           
46 This requirement may be dispensed with by order of the court if it is clearly evident to the court that no 
income tax is due or to become due from an estate.  WIS. STAT. § 71.13(3).  Generally, the Register in 
Probate reviews the probate inventory and Estate Account and makes a judgment call.  It is often easy to 
determine   whether   any   income   will   be   earned   simply   by   analyzing   the   estate’s   assets.  Attached are a 
Petition for Waiver of Fiduciary Income Tax Returns and an accompanying order that are used in Rock 
County Circuit Court.  Other counties may have produced a similar form. 
47 A blank Wisconsin Schedule CC is attached as well as a sample Closing Certificate for Fiduciaries.   



Tax Issues Connected with an Insolvent Estate 

 The primary concern with an insolvent estate is the personal representative facing 

personal   liability   for   a   decedent   or   estate’s   tax   liability.48  If a personal representative 

suspects or has actual knowledge of tax liability, then the personal representative must 

take offensive steps for protection.  Under I.R.C. § 6901(1) and 31 U.S.C. § 3713(b), 

personal liability only attaches if the personal representative knew the tax or other 

governmental debt existed and distributed estate assets in excess of the federal liability.  

In addition, the personal representative is only liable in an amount equal to the value of 

the inappropriate distribution.49  It is critical that a personal representative not distribute 

estate assets until tax liabilities are determined and paid. 

 The most effective means for a personal representative to avoid personal liability 

is to do the following: 

1. File Form 56 with the Internal Revenue Service.  This will cause all IRS notices  

related  to  the  decedent  to  be  sent  to  the  personal  representative’s  address. 

2. Do a full investigation into all tax liabilities and priority expenses in accord with 

federal and state law. 

3. If necessary,  request  copies  of  decedent’s  prior  income  tax  returns  by  filing  Form  

4506 with the IRS.50 

4. Apply for a discharge from personal liability by filing Form 5495 with the IRS.51 

All outstanding tax returns must be filed with the IRS before Form 5495 may be filed.52  

If after filing Form 5495 with the IRS, the IRS seeks to impose personal liability on the 

personal representative, the personal representative will receive a notice of liability.  The 

IRS has nine months to provide this notice to the personal representative from the time 

Form 5495 is filed.  Within this nine month period of time, the personal representative 
                                                           
48 See I.R.C. § 6901(a) and 31 U.S.C. § 3713(b); see generally supra note 12 for additional explanation. 
49 31 U.S.C. § 3713(b).  This section of U.S. Code reads as follows:  “A representative of a person or an 
estate (except a trustee acting under title 11) paying any part of a debt of the person or estate before paying 
a claim of the  Government  is  liable  to  the  extent  of  the  payment  for  unpaid  claims  of  the  Government.” 
50 A blank IRS Form 4506 is attached. 
51 A blank IRS Form 5495 is attached.  Form 5495 may be used to apply for discharge for personal liability 
for income, gift, and estate tax pursuant to I.R.C. §§ 2204(a) (related to estate tax) and 6905(a) (related to 
income and gift tax). 
52 I.R.C. §§ 2204(a) and 6905(a).  This requirement is also set forth in the instructions for Form 5495. 



will either receive a notice claiming a tax due or no response from the IRS.  If no 

response is received from the IRS and nine months passes by, the personal representative 

is discharged from personal liability.53 

  

                                                           
53 Id.  See also instructions for IRS Form 5495. 



Tax Treatment of Trusts 

 Trusts are treated very similar to estates from a tax perspective; however, there 

are differences.  As noted above, a trust must use a calendar tax year.  A trust, falling 

under the definition of a Grantor Trust under the Internal Revenue Code, is not required 

to file separate income tax return from the Grantor of the trust.54  In this situation, all 

income earned by the trust is reported to the social security number of the Grantor, and 

all   income   is   reported   on   the  Grantor’s   Form   1040.  Trusts that are not grantor trusts 

report trust income on IRS Form 1041 and the applicable fiduciary state form(s). 

 Trusts are classified into two categories:  (1) Testamentary Trusts and (2) Inter 

Vivos Trusts.    A  testamentary  trust  is  a  trust  that  is  actually  written  into  a  person’s  Last  

Will  and  Testament.    A  trust  created  during  a  person’s  life  is  an  inter vivos trust.  Many 

inter vivos  trusts are irrevocable upon creation and the trustee of the trust must file IRS 

Form 1041 to report income earned by the trust assets.  Any trust that is not a grantor 

trust is also separated into two categories for income tax reporting purposes.  There are 

simple trusts and complex trusts. 

 To be classified as a simple trust, three requirements must be met.  First, the trust 

instrument  must  provide  that  “all  of  its  income  is  required to be distributed  currently.”55  

Secondly, no distribution of trust corpus is distributed during the taxable year of the 

trust.56  Thirdly, the trust may not have made any distributions that are deductible as 

charitable contributions under I.R.C. § 642(c).  If a trust fails any prong of the three 

requirements, then the trust is a complex trust.  A simple trust may be a simple trust for 

one tax year and then be a complex trust the following year.  If a trust instrument requires 

that the trustee distribute all income, and the trustee also distributes principal in the same 

year, then the trust is a complex trust. 

                                                           
54 I.R.C. § 671.   There are many estate planning reasons for creating and using grantor trusts.  The most 
common form of a grantor trust is a trust created by a grantor that gives the grantor a power of disposition 
over the trust corpus.  This definition encompasses the common revocable trust.  Once the grantor dies, the 
revocable trust typically becomes irrevocable, and at that time, the trust will need its own FEIN and file its 
own  IRS  Form  1041   to   report   the   trust’s   income.  The creation and use of Grantor Trusts is beyond the 
scope of this material. 
55 I.R.C. § 651(a). 
56 Id. 



 By default, a complex trust is any trust that is not a simple trust.  For example, if a 

trustee is not required to distribute all trust income annually, then the trust is a complex 

trust.  Also,  any  trust  that  distributes  income  in  the  trustee’s  discretion  is  a  complex  trust.    

The allocation of income between the trust and the beneficiaries of a complex trust is far 

more complicated than a simple trust.  With a simple trust, all income is allocated to the 

beneficiary or beneficiaries.  Consequently, each income beneficiary will receive a 

Schedule K-1.  The trustee will likely only pay income tax on capital gain that is 

recognized. 

 With a complex trust, there may be income allocated to beneficiaries of the trust 

and income that is added to principal.  In this situation, a Schedule K-1 will be issued to 

any beneficiary that receives income during the tax year.  In addition, the trustee may 

have to pay income tax on income that is not distributed during the tax year.  The 

allocation of income also becomes tricky when dealing with mandatory distributions of 

income to one beneficiary but discretionary distributions to another beneficiary.  In this 

case, trust income is allocated between mandatory distributions (referred to as Tier 1 

income by practitioners and professors) and income that is distributed to a beneficiary in 

the discretion of the trustee (referred to as Tier 2 income).57  For income that is taxed at 

the trust level and paid with the Form 1041, the tax rates set forth above that apply to 

estates also apply to trusts for 2012.  The high marginal rates make distribution of trust 

income  an  important  component  of  a  trustee’s  fiduciary  duties. 

 A trustee may elect to treat distributions that are made within the first 65 days of 

the taxable year of a complex trust as paid in the prior year.58  This permits a trustee to 

assess   the   entire   prior   year’s   income   and   then   make   appropriate   distributions.  The 

election is made annually on IRS Form 1041.  Currently, the election is made by 

checking  a  box  on  line  6  in  the  “other  information”  section  on  the  second  page  of  Form  

1041.  This election is also available to estates, but is normally only used with trusts. 

                                                           
57 I.R.C.  §  661.    The  terms  “Tier  1”  and  “Tier  2”  are  not  found  in  the  Internal  Revenue Code or Treasury 
Regulations.  Rather, the terms refer to I.R.C. § 661(a)(1) and 661(a)(2). 
58 I.R.C. § 663(b). 




































































































